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CENTRAL FAX CENTER 
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Group Art Unit: 3733 
Examiner: James L. Swiger, III 



Mail Stop AF 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sin 

PRE-APPEAL BRIEF REQUEST FOR REVIEW 

In reply to the Final Office Action of February 12, 2007 and subsequent Advisory 
Action of April 1 1 , 2007, Applicant submits the following remarks for consideration by 
the Members of the pre-appeal brief conference. 

I. Brief Background 

The application includes one independent claim, claim 1, generally drawn to a 
guard for use in human spinal surgery. Independent claim 1 stands rejected under 35 
U.S.C. § 102(e). The rejection of claim 1 under 35 U.S.C. § 102(e) is the subject of this 
Request for a Pre-Appeal Conference. 

II. Clear Errors 

(1) The Examiner's rejection of claims 1-28 under 35 U.S.C. § 102(e) as being 
unpatentable over U.S. Publication No. 2003/0135220 to Cauthen ("Cauthen") is 
erroneous because: 
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(a) independent claim 1 recites a guard with a body having a first portion and a 
second portion, where said first and second portions define an opening for providing a 
protected pathway to adjacent vertebral bodies and a disc space therebetween, and are 
"pivotal about an axis that passes through at least a portion of the pathway"; 

(b) as shown in Figs. 2-5, 13 and 14, for example, the guard of the present 
application is generally indicated the numeral 100, and includes a body 102 with a first 
portion 104 and a second portion 106 which define an opening for providing a protected 
pathway through guard 100 to adjacent vertebral bodies and a disc space 
therebetween, and are pivotal about a hinge 120 having a pivot axis that passes 
through a portion of the pathway; 

(c) Cauthen teaches an insertion instalment (10) of Figs. 1 and 2 having a 
hollow body (12), and a handle (18) with a guide (20) extending therefrom pivotal about 
an articulating hinge (22), where hinge (22) has a pivot axis disposed on the exterior of 
hollow body (22); 

(d) Cauthen teaches an insertion instrument (10) of Figs. 13 and 14 having a 
hollow body, and a handle (18) with an associated guide (20) and a handle (37) with an 
associated guide (35) pivotal about articulating hinges (22) and (36), respectively, 
where hinges (22) and (36) have pivot axes disposed on the exterior of the hollow body; 

(e) handle (18) and guide (20) in Figs. 1 and 2 of Cauthen, and handles (18) 
and (37) and associated guides (20) and (35), respectively, in Figs. 13 and 14 of 
Cauthen pivot about axes that lie outside any pathway through insertion instrument (10) 
leading to adjacent vertebral bodies and a disc space therebetween (underline added 
only for emphasis); 

(f) accordingly, Cauthen does not teach or suggest a guard with a body having a 
first portion and a second portion, where said first and second portions define an 
opening for providing a protected pathway to adjacent vertebral bodies and a disc 
space therebetween, and are pivotal about an axis that passes through at least a 
portion of the pathway; and 
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(g) because Cauthen does not teach or suggest a guard as recited in 
independent claim 1, claim 1 is patentable over the Examiner's rejection, and claims 2- 
30 dependent from independent claim 1, or claims dependent therefrom, are patentable 
at least due to their dependency from an allowable independent claim. 

III. Conclusion 

In view of the foregoing remarks, it is respectfully submitted that the claims are 
patentable. Therefore, it is requested that the Members of the Pre-Appeal Brief 
Conference reconsider the outstanding rejections in view of the preceding comments. 
Issuance of a timely Notice of Allowance of the claims is earnestly solicited. 

To the extent any extension of time under 37 C.F.R. § 1.136 is required to obtain 
entry of this reply, such extension is hereby respectfully requested. If there are any 
fees due under 37 C.F.R. §§ 1.16 or 1 .17 which are not enclosed herewith, including 
any fees required for an extension of time under 37 C.F.R. § 1.136, please charge such 
fees to our Deposit Account No. 50-3726. 



Respectfully submitted. 



MARTIN & FERRARO, LLP 



Dated: April 20. 2007 




Thomas H. Martin 
Registration No. 34,383 



1557 Lake O'Pines Street, NE 
Hartville, Ohio 44632 
Telephone: (330) 877^0700 
Facsimile: (330) 877-2030 
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